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G)urt of Appeals of the District of Columbia 


No. 4884. I 

United States of Ameeica on the Relation of Ric^aed A. 

Gillem I 

( 

vs. i 

Chaex.es F. Caeusi, J. Hayden Johnson, Maeie W. 

Hodgkins, et al. 


a Supreme Court of the District of Columbia. 

T 

At Law. ! 

I 

No. 75396. i 

United States of Ameeica on the Relation of Richaed A. 

Gillem, Relator, 

vs. 

Charles F. Caeusi, J. Hayden Johnson, Maeie W. Hodg- 
kins, F. I. A. Bennett, H. Barrett Learned, Mary A. 
McNeill, Henry Gilligan, Isaac Gans, Frank W. Ballou, 
Respondents. I 

i * 

United States of America, I 

District of Columbia, ss: I 

i 

Be it remembered that in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in |said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above- 
entitled cause, to wit: ' 


l-4884a 
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1 Petition. 

Filed May 14, 1928. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 75396. 

Ujtited States of Amebica on the Eelation of Richabd A. 

Gillem, Relator, 


vs. 

Chakles F. Caeusi, J. Hayden Johnson, Maeie W. Hodg- 

Idns, F. I. A. Bennett, H. Barrett Learned, Mary A. 

McNeill, Henry Gilligan, Isaac Gans, Frank W. Ballou, 

Respondents. 

The petition of Richard A. Gillem respectfully shows to 
the court: 

1. Relator is a citizen of the United States and a resi¬ 
dent of the District of Columbia and files this petition in 
his own right. 

2. Respondents Carusi, Johnson, Hodgkins, Bennett, 
Learned, McNeill, Gilligan and Gans are citizens of the 
United States and residents of the District of Columbia 
and constitute the Board of Education of the District of 
Columbia, and are sued as such. 

3. Respondent Ballou is a citizen of the United States 
and a resident of the District of Columbia and is Superin¬ 
tendent of Public Schools of the District of Columbia and 
is sued as such. 

4. Under and by virtue of an Act of Congress approved 
June 8, 1906, known and hereinafter referred to as the 

Organic Law, the control of the Public Schools of 
2 the District of Columbia is vested in a Board of 
Education consisting of nine members who are ap¬ 
pointed by the Supreme Court of the District of Columbia 
and by the Chief Justice and Associate Justices thereof. 

5. At present there is one vacancy on said Board of Edu¬ 
cation and for that reason only the present eight members 
thereof are named as respondents. 


C. F. CABTTSI ET AL. I 

6. Heretofore and before the filing of this petition, the 
said court and justices thereof, in conformity with said 
Organic Law, appointed the eight respondents hejreinhe- 
fore in paragraph 2 named to membership on said Board 
of Education, and said respondents, and each of them, ac¬ 
cepted said appointment to membership on said| Board 
of Education and are the duly and regularly appointed 
Board of Education of the District of Columbia. 

7. In and by said Organic Law, it is, among other; things, 
provided that said Board shall appoint one Superintend¬ 
ent for all the Public Schools of the District of Columbia, 
who shall have a seat on said Board and a right to speak 
on all matters, but not the right to vote. 

8. Under and by virtue of its authority in that I behalf, 
as aforesaid, the Board of Education, prior to the date of 
the grievances herein complained of, appointed as I Super¬ 
intendent for all of the Public Schools of the District of 

i 

Columbia, Frank W. Ballou, named in paragraph 3'hereof, 
who accepted such appointment and assumed such bffice as 
said Superintendent, and who continuously since hhs been 
and during all the times mentioned herein was, and! is now. 
Superintendent for all Public Schools in the District of 
Columbia. i 

9. Under and by virtue of an Act of Congress ap- 
3 proved June 4, 1924, said Board of Education is 
authorized, empowered and directed on recommen¬ 
dation of said Superintendent of Schools to classify and 
assign all teachers, school oflBcers, and other emplbyees to 
the salary classes and positions set forth in a sche(^ule con¬ 
tained in said Act of Congress and hereinafter Referred 
to, and said Board of Education in making such classifica¬ 
tion and assignments, and said Superintendent in i making 
such recommendations, are governed by the provisions 
of said Act of Congress. 

10. That said Act of Congress further provides that on 
and after July 1, 1924, the salaries of teachers, school oflGi- 
cers and other employees shall be, so far as material hereto, 
as follows: 

• • • • • 


it • 


# 
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Class 2—Teachers in Junior High Schools. 

• •••••• 

A teacher in the Junior High School who possesses the 
eligibility requirements of teachers in the Senior High and 
Normal Schools shall be paid in accordance with the fol¬ 
lowing schedule: 

Group C.—A basic salary of $1800 per year, with an an¬ 
nual increase in salary of $100.00 for ten years, or until 
a maximum schedule of $2,800.00 is reached. 

11. The schedule referred to in paragraph 10 hereof is 
the Schedule mentioned and referred to in paragraph 9 
hereof. 

12. Said eligibility requirements of teachers in the Senior 
High and Normal Schools hereinbefore referred to, as pro¬ 
vided in said Organic Law, are as follows, namely, 

4 that no person without a degree from an accredited 
college or a graduation certificate from an accredited 
normal school, said normal school graduate to have had 
at least five years’ experience as a teacher in a high-school, 
shall be appointed to teach any academic or scientific sub¬ 
ject in the normal, high and manual training schools of the 
District of Columbia. 

13. Relator in June 1905, graduated from Washington 
Normal School No. 2 of the District of Columbia, and on 
August 15, 1924, graduated from Howard University of 
the District of Columbia and holds the degree of A. B. from 
said institution conferred upon him on the date last afore¬ 
said. Said Howard University is an accredited college and 
said Washington Normal School No. 2 is an accredited 
normal school. 

14. In October 1905, relator, being in all respects quali¬ 
fied as required by law and the then rules and regulations 
of said Board of Education, was duly appointed a teacher 
in the elementary Public Schools of the District of Colum¬ 
bia. 

15. Relator, being in all respects qualified, as required 
by law and said rules and regulations, was duly appointed 
in February 1924, a teacher in the Junior High Schools 



C. F. CAEUSI EX AL. 


5 


of said District, and has continued as a teacher ih said 
Junior High Schools from that time henceforward and is 
now a teacher in said Junior High Schools. 

16. Relator, conceiving himself entitled, by virtue lof the 
aforesaid Acts of Congress and the aforementioned; facts, 
to placement in said Class 2, Group C, together with the 
salary appurtenant thereto, soon after August 15,1924 (the 
date of said graduation from Howard University^, and 
from time to time thereafter, has requested and denkanded 
of respondents that he be placed and assigjied in 
5 said Class 2, Group C, and paid the salary appur¬ 
tenant thereto, but respondents have failed and re¬ 
fused and still fail and refuse ^vithout warrant or au¬ 
thority of law and in direct contravention of law, to give 
relator said placement or said salary. j 

Wherefore, the premises considered, and no other ade¬ 
quate remedy being available, relator prays that the writ 
of mandamus may issue to the respondents, commanding 
them, and each of them, to place and assign relator, and 
to cause him to be placed and assigned, in said (jlass 2, 
Group C, and to pay relator, or cause him to be paid, the 
salary appurtenant thereto, said placement or assi^ment 
and said payment of salary' to be etfective as of August 
15, 1924, and to that end that the necessary orders may be 
made and proceedings had. 

2. And for such other and further relief as to thfe court 
may be deemed meet and proper. 

RICHARD A. GILLEMt 

Relator. 

EASBY-SMITH, PINE & HILL, ' 

By DAVID A. PINE, i 

Attorneys for Relator. 

District of Columbia, ss : 

I 

Before me a Notary Public, in and for the District 
of Columbia, personally appeared Richard A. GillOm, who 
being by me first duly sworn, deposes and says that he has 
read the foregoing petition by him subscribed and knows 
the contents thereof, and that the matters and! things 
therein stated on his own knowledge are true, and those 
stated upon information and belief he believes to pe true. 

RICHARD A. GILLEM. 
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6 Subscribed and sworn to before me this 12th day 

of May, 1928. 

[seal.] F. B. HOFFMAN, 

Notary Public, D. C. 

Rule to Show Cause. 


Filed May 14, 1928. 




Upon consideration of the petition filed herein, it is by 
the court this 14th day of May, 1928. 

Ordered, that the respondents therein, Charles F. Carusi, 
J. Hayden Johnsoi^, Marie W. Hodgkins, F. I. A. Bennett, 
H. Barrett Learned, Mary A. McNeill, Henry Gilligan, 
Isaac Gans, and Frank W. Ballou, and each of them, show 
cause, if any they have, on or before the 1st day of June, 
1928, at ten o’clock A. M., on said day, why the writ of 
mandamus should not issue as in said petition prayed; pro¬ 
vided that a copy of said petition and of this order be served 
upon said respondents on or before the 16th day of May, 
1928. 


WENDELL P. STAFFORD, 

Justice. 


Marshal’s Return. 


Served a copy of the within rule on Chas. F. Carusi, J. 
Hayden Johnson, Marie W. Hodgkins, F. A. Bennett, Mary 
A. McNeill, Henry Gilligan, each personally, 5/14/28. 

EDGAR C. SNYDER, 

U. S. Marshal in a/nd for 

the Dist. of Columbia, 
By ALLEN & SWANN, 

Deputy U. 8. Marshals. 
K. 


H. Barrett Learned not found. June 1, 1928. 

EDGAR C. SNYDER, 

U. 8. Marshal in a/nd for 

the Dist. of Columbia, 
By WM. J. KIRKLAND, 

Deputy U. 8. Marshal. 
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7 Answer to Petition and Rule to Show Causd 

Filed June 1, 1928. ! 

i 

* « # « « * *1 

Now come the defendants, Charles F, Garusi, J. Hayden 
Johnson, Marie W. Hodgkins, F. I. A. Bennett, H. Barrett 
Learned, Mary A. McNeill, Henry Gilligan, and Isaajc Gans, 
comprising the Board of Education of the District of Co¬ 
lumbia, and Frank W. Ballou, superintendent of public 
schools in the said District, and for answer to the rule to 
show cause issued herein, and to the petition for manda¬ 
mus herein filed, shows to the Court as follows: 

1-15. Answering paragraphs one to fifteen of the said 
petition, defendants say they admit the facts thereifi stated, 
but not the conclusions therefrom, nor the matters of law 
therein stated or conclusions therefrom. i 

16. Answering paragraph sixteen of the said petition de¬ 
fendants say they admit the facts therein stated, bfit deny 
that the petitioner is entitled to promotion to Group C, 
Class 2, auomatically and without anything further being 
done in the premises. 

17. Further answering the said rule and petition, de¬ 
fendants say that the petitioner was appointed to a iteacher 
in the Junior High School with the eligibility requirements 
of an elementary school teacher and not with the eligibility 
requirements of a high school teacher; that teachers in the 
said Junior High Schools are composed of two classes, 
recognized by the Act of 1924, to wit, those with the eligi¬ 
bility requirements of elementary school teachers, who 
teach seventh and eighth grade work, and those ^nth the 
eligiblity requirements of High School teachers, who teach 
more advanced subjects, commonly known as ninth grade 
work; that after the passage of the Act of June 4,1&24, the 
petitioner, being a teachers in the Junior High Schools, as 

aforesaid, with the eligibility requirements of an ele- 

8 mentary school teacher, was placed in Class 2|, Group 
A, pursuant to the terms of Article 1 of the said Act 

and as provided in paragraph (d), section 6 thereof; that 
before the petitioner can be promoted from Group A, Class 
2, of the said Act, to Group C, Class 2, it will be necessary 
for petitioner to take an examination under rules pre¬ 
scribed by the Board of Education for such purposes, and 
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others, known as Chapter VIII, Section 2.1, which reads as 
follows: 

“The respective boards of examiners shall prescribe and 
hold such examinations as may be necessary to carry out 
the requirements of the law and the rules and orders of 
the Board of Education, of applicants for positions as 
teachers and librarians; for promotion in salary from 
Group A to Group B of any class, and from Group C to 
Group D, of Class 2; for promotion from a lower to a 
higher salary class; and for promotion or appointment to 
a principalship of a school or of any other school officer.” 

That it is the uniform practice in the schools to require 
teachers to take examinations who desire promotion from 
Group A to Group C, of Class 2, under the Act of 1924, 
for the purpose of making eligible lists from which such 
teachers may be selected in the order of their standing 
upon such eligible lists. 

Further defendants say that Junior High Schools were 
first organized on an experimental basis in September 1919, 
and first recognized in legislation in the Act of 1924, afore¬ 
said ; that all appointments and promotions in the teaching 
service are made from eligible lists obtained by competitive 
examinations and appointments and promotions made in 
the order of standing on such lists, with the exception of 
teachers appointed from the normal schools to the elemen¬ 
tary grades, as provided in section 6 of the Act of June 
20, 1906. 

Having fully answered, defendants pray that the 
9 petition and rules be dismissed. 

CHARLES F. CARUSI, 

J. HAYDEN JOHNSON, 

MARIE W. HODGKINS, 

F. I. A. BENNETT, 

H. BARRETT LEARNED, 
MARY A. McNEILL, 

HENRY GILLIGAN, 

ISAAC GANS, 

FRANK W. BALLOT!, 

Respondents. 

WILLIAM W. BRIDE, 

F. H. STEPHENS, 

Attorneys for Respondents. 
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Distbict of Colxjmbia, ss: 


We, Charles F. Carusi, J. Hayden Johnson, Marie W. 
Hodgkins, F. I. A. Bennett, H. Barrett Learned, Mary A. 
McNeill, Henry Gilligan, Isaac Cans, comprising tlje Board 
of Education of the District of Columbia, and Frank W. 
Ballou, superintendent of public schools in the said pistrict, 
do solemnly swear that we have read the foregping and 
annexed petition by us subscribed, and know the contents 
thereof, and that the matters and things therein sta^d upon 
our personal knowledge are true, and those stated upon in¬ 
formation and belief we believe to be true. 

CHARLES F. CARUSI, 

J. HAYDEN JOHNSON, 

MARIE W. HODGKINS, 

F. I. A. BENNETT, 

H. BARRETT LEARNED, 

MARY A. McNEILL, 

HENRY GILLIGAN, 

ISAAC GAXS, 

FRANK W. BALLOU, 

Board of Education, and Superintendent of 
Public Schools of the District of Columbia. 

I 

Subscribed and sworn to before me this 31st day of May, 
1928. 


HARRY 0. HINE, |seal.] 
Notary Public, D. C. 

I 

10 Demurrer. 


Filed June 5, 1928. 

* * # ♦ • « I « 

! 

The relator says that the answer of respondents is bad in 
substance. 

EASBY-SMITH, PINE & HILL, 
By DAVID A. PINE, 

Attorneys for Relator. 

Among the matters of law intended to be argued at the 
hearing on the aforesaid demurrer are the following: 

1. Respondents admit the facts contained in delator’s 
petition, and fail to state any additional facts which are a 
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legal defense to relator’s right to the issuance of the writ of 
mandamus. 

2. The additional facts averred by respondents are im¬ 
material and irrelevant to relator’s right to the issuance of 
the writ of mandamus. 

3. The Rule of the Board of Education quoted in respond¬ 
ent’s answer as a defense to relator’s petition is inappli¬ 
cable and immaterial to the right of relator to the issuance 
of the writ of mandamus; but, if construed to be applicable 
and material, the same is null and void as contrary to the 
plain provisions of the Act of Congress approved June 4, 
1924, known as “An act to amend the act entitled ‘An act to 
fix and regulate the salaries of teachers, school ofiicers and 
other employees of the District of Columbia,’ approved 
June 20, 1926, as amended, and for other purposes.” 

To William W. Bride, Esquire, 

F. M. Stephens, Esquire, 

Attorneys for Respondents: 

Take notice that the foregoing demurrer will be 
11 calendared for hearing on Friday, June 8, 1928. 

EASBY-SMITH, PINE & HILL, 
By DAVID A. PINE, 

Attorneys for Relator. 

Supreme Court of the District of Columbia. 

Friday, June 8th, 1928. 

Session resumed pursuant to adjournment, Hon. Wendell 
P. Stafford, Justice, presiding. 

***#•«* 

Upon consideration of the demurrer filed in each of the 
above-entitled causes to the answer of respondent therein, 
it is ordered that said demurrer be, and is hereby in each of 
said causes overruled, with leave to plead over within ten 
days hereof. 

Traverse. 

Filed June 18,1928. 

Come now the relator in the above entitled cause, Richard 
A. Gillem, by his attorneys below named, and traverses the 
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answer of respondents except so much thereof as a4niits the 
averments contained in relator’s petition. 

EASBY-SMITH, PINE & pILL, 
By DAVID A. PINE, 

Attorneys for Relator. 

i 

12 Joinder of Issue. 

Filed July 5, 1928. 

i 

I 

« * * m « « j « 

Now come the defendants in the above entitled bause, by 
their attorneys, and join issue upon the general traverse of 
the plaintiff. 

WILLIAM W. BEIDp, 

F. H. STEPHENS, 

Attorneys for Defendants. 

To Messrs. Easby-Smith, Pine & Hill: 

Take notice that the above cause will be calendared for 

i 

trial at the next term of Court. 

WILLIAM W. BKIDfe, 

F. H. STEPHENS, 

Attorneys for Defeifdcmts. 

Motion to Appoint Day for Trial. 

Piled October 15, 1928. 

* * * # * * : * 

Comes now the Eelator in the above entitled cause by his 
attorneys below named, and moves the Court to appoint a 
day for the trial of the issues joined in said cause pursuant 
to Section 1277 of the Code of Laws for the District of 
Columbia. 

EASBY-SMITH, PINE & HILL, 
By DAVID A. PINE, 

Attorneys for Relator. 
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To William W. Bride, Esq., 

F. H. Stephens, Esq., 

Attorneys for Respondents: 

Please take notice that the aforegoing Motion will be cal¬ 
endared for hearing on Friday, October 19, 1928. 

EASBY-SMITH, PINE & HILL, 
By DAVID A. PINE, 

Attorneys for Relator. 

1.3 Motion to Dismiss. 

Filed October 22, 1928. 

Now come the defendants in the above entitled cause, 
by their attorneys, and move the Court to dismiss the peti¬ 
tion herein, for that— 

1. The general traverse filed herein was improper, as 
there were no material averments of fact in the answer sub¬ 
ject to a general traverse. 

2. The issue in the cause is one of law which has been 
passed upon by the Court. 

WILLIAM W. BRIDE, 

Corporation Counsel, 

F. H. STEPHENS, 

Assistant Corporation Counsel, 

Attorneys for Defendants. 

Messrs. Easby-Smith, Pine and Hill, 

Attorneys-at-Law, 

Washington, D. C.: 

Please take notice that the above motion to dismiss will 
be called to the attention of the Court on the next motion 
day, or as soon thereafter as counsel can be heard. 

WILLIAM W. BRIDE. 

F. H. STEPHENS. 


I 


C. F, CAKTJSI ET AL. 


13 


14 Supreme Court of the District of Columbia. 


Friday, October 26th, 1928. 

Session resumed pursuant to adjournment, Hon. Wendell 
P. Stafford, Justice, presiding. 


* 


Come now the parties hereto by their respective ajttorneys 
of record and thereupon, the motion filed herein tp dismiss 
the petition, is hereby granted. AVhereupon, it is adjudged 
and ordered that the rule to show cause issued herein, be, 
and the same is hereby discharged and the petition dis¬ 
missed, and it is considered that the relator take! nothing 
by this action, that respondents go hence without day, and 
recover of the relator their costs of defense to be taxed 

I 

by the clerk and have execution thereof. 

From the foregoing, the relator by his said attorneys 
in open court, notes an appeal to the Court of Appeals; 
whereupon, the maximum of an undertaking for: costs is 
hereby fixed in the sum of One Hundred Dollars, wfth leave 
to deposit the sum of Fifty Dollars with the clerk in lieu 
thereof. I 

j 

j 

Memorandum. \ 

I 

November 15,1928.—Bond on Appeal approved and filed. 
15 Assignment of Errors. \ 

Filed November 24, 1928. 

j 

• m * # * « ; 


Now comes the Relator, Richard A. Gillem, by bis attor¬ 
neys, and assigns as error in the above entitled cause the 
following: j 

1. The court erred in overruling the demurrer tp the an¬ 
swer of respondents. 

2. The court erred in granting the motion of resjpondents 
to dismiss the petition of relator. 

3. The court erred in discharging the rule to show cause 
and dismissing the petition of relator. 

4. The court erred in rendering judgment aglainst re¬ 
lator on motion of relator to dismiss petition. 
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5. The court erred in ruling that relator was not en¬ 
titled to the writ of mandamus as prayed for in relator’s 
petition. 

6. The court erred in refusing to issue the writ of man¬ 
damus as prayed for in relator’s petition. 

7. The court erred in ruling that relator was not entitled 
to placement or assignment in Class 2 Group C, as defined 
and provided in the Act of Congress approved June 4,1924, 
of teachers of the public schools of the District of Colum¬ 
bia. 

8. The court erred in refusing to rule that relator was 
entitled to placement or assignment in Group 2, Class C, 
of said teachers as defined and provided by said Act of 
Congress. 

9. The court erred in ruling that the petition of relator 
did not state facts entitling him to the writ of mandamus 
as prayed for in said petition. 

EASBY-SMITH, PINE & HILL, 

By DAVID A. PINE, 

Attorneys for Relator and Appellant. 

16 Designation of Record. 

Filed November 24, 1928. 

• •*•**>» 

In preparing the record on appeal in the above entitled 
cause, the clerk will please include therein the following, 
namely: 

1. Petition for a writ of mandamus. 

2. Eule to show cause. 

3. Answer to the petition and rule to show cause. 

4. Demurrer of relator to answer. 

5. Order overruling the demurrer of relator. 

6. Traverse of relator to answer. 

7. Joinder of issue by respondents. 

8. Motion of relator to appoint a day for trial. 

9. Motion of respondents to dis m iss. 

10. Order granting motion to dismiss and judgment for 
respondents discharging rule and dismissing petition; to¬ 
gether with appeal in open court and fixing of appeal bond. 
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j 

( 

I 


11. Memorandum of approval and filing of appeal bond. 

12. Assignment of errors. 

13. Docket entries. | 

14. This designation. 

EASBY-SMITH, PINE & HILL, 

By DAVID A. PINE, 

Attorneys for Relator and Appellant. 

I 

Service of a copy of the aforegoing Designatioii is ac¬ 
knowledged this 23d day of November, A. D. 1928. i 


W. W. BRIDE, 

F. H. S., 

F. H. STEPHENS,! 
Attorneys for Respondents and Appellees. 

17 Docket Entries. 


Date. 


1928, May 

14. 


n 

ii 



i i 


June 

1. 

i i 


0. 

ii 

ii 

15. 

a 

a 

8. 

a 


18. 

a 

July 

5. 

i i 


ii 

a 

Oct. 

15. 

i i 

it 

22. 


Proceedings. 

i 

Deposits toward costs by Pine. 

Respondents ordered to show cause by 
June 1, 1928, why writ should ncjt issue 
(M78 p. 156). 

Rule to Show Cause (10) & Copies (9) 
pet’n. issued. I 

Answer of defts. to rule & petition ;& afift. 
& appearance corpn. counsel file<|i. 

Demurrer to answer of respondents filed. 

Rule ret’d. served Carusi, Johnson, Hodg¬ 
kins, Bennett, McNeill & Gilligan May 
14/28. I 

Demurrer to Answer overruled—20 days 
to plead over. 

Traverse to Answer filed. 

Joinder of issue & notice filed. 

Note of issue. Calendared. Filed. 

Motion of Plfif. to appoint day for trial & 
notice. 

Motion of respondents to dismiss petition 
& notice filed. 
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1928, Oct. 2G. Rule cliscliar«'od & Petition dismissed at 

costs of Relator. Appeal noted & bond 
on appeal fixed at $100 or $50 deposit. 
{M. 78, p. 275.) Joinder withdrawn. 

“ Nov. 15. Undertaking on appeal for costs with N. J. 

Fid. & Plate Glass Ins. Co. surety ap¬ 
proved & filed. 

“ “ 16. Deposit by Pine for Appellant. 

“ “ 24. Assignments of error. 

“ “ 24. Designation of record. 

18 Supreme Court of the District of Columbia. 

United States of Ameeica, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 17, both inclusive, to be a true and cor¬ 
rect transcript of the record, according to directions of 
counsel herein filed, copy of which is made part of this 
transcript, in cause No. 75396 at Law, wherein United 
States of America, on the relation of Richard A. Gillem is 
Relator and Charles F. Carusi et al. are Respondents, as 
the same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 6th day of December, 1928. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 4884. United States of America on the relation of 
Richard A. Gillem vs. Charles F. Carusi, J. Hayden John¬ 
son, Marie W. Hodgkins, et al. Court of Appeals, District 
of Columbia. Filed Dee. 12, 1928. Henry W. Hodges, 
Clerk. 
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In the 


Court of ^t)eal£i,iiti(trttt of Columbia 

October Term, 1928 I 


No. 4884 


United States of America on the Relation of 
Richard A. Gillem, Appellant 

1 

vs. \ 

i 

Charles F. Carusi, J. Hayden Johnson, 
Marie W. Hodgkins, et al.. Appellees | 


BRIEF FOR APPELLANT 


I I 

1. STATEMENT OF THE CASE 

This is an appeal by Richard A. Gillem, relator 
below, from a judgment of the Supreme Court of 
the District of Columbia entered October 26, 
1928, dismissing petition of relator and discharg- 
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ing a rule to show cause theretofore issued by 
said court. (Rec. p. 13.) The petition prayed 
that the writ of mandamus issue commanding 
respondents to place or assign relator in Class 2, 
Group C, of teachers in the Junior High Schools 
of the District. (Rec. p. 5.) 

2. THE PROCEEDINGS 

May 14, 1928, Relator filed in the Supreme 
Court of the District of Columbia a petition pray¬ 
ing that the writ of mandamus issue to respond¬ 
ents. (Rec. p. 2.) 

May 14,1928, the Supreme Court of the District 
issued a rule against respondents commanding 
them to show cause why the writ of mandamus 
should not issue as in the petition prayed. (Rec. 

p. 6.) 

June 1, 1928, Respondents filed an answer to 
said petition and rule to show cause. (Rec. pp. 
7-9.) 

June 5, 1928, Relator demurred to said answer 
of respondents. (Rec. pp. 9,10.) 

June 8,1928, the Supreme Court overruled said 
demurrer with leave to plead over within ten days. 
(Rec. p. 10.) 

June 18, 1928, Relator filed a traverse to the 
answer. (Rec. pp. 10,11.) 

July 5,1928, Respondents joined issue upon the 
traverse of relator and gave notice of calendaring 
this cause for trial at the next succeeding term of 
court. (Rec. p. 11.) 
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Oct. 15, 1928, Relator filed a notice for the | ap¬ 
pointment of a day for the trial of the issues 
joined in this cause pursuant to Section 1277 of 
the Code of Laws of the District of Columbia and 
noticed said motion for hearing on October 19, 
1928. (Rec. p. 11.) 

Oct. 22, 1928, before the motion to appoint a 
day for the trial was passed upon by the Supreme 
Court, respondents filed a motion to dismiss re¬ 
lator’s petition and noticed the same for heading 
on the next motion day. (Rec. p. 12.) 

Oct. 26, 1928, the Supreme Court granted the 
motion to dismiss the petition, and dismissed the 
petition and discharged the rule, from the judg¬ 
ment ordering which this appeal is taken. (Rec. 
p. 13.) 

3. THE RESULT OF THE PROCEEDINGS 

The Court having granted a motion to dismiss 
the petition notwithstanding relator’s traverse to 
the answer and respondents’ joinder of issue 
thereon, relator has not been permitted to disprove 
any allegations set forth in respondents’ answer, 
and the same result has been achieved as thoUgh 
a demurrer had been filed and sustained to the 
original pleading (if such practice were ]j)er- 
missible in mandamus proceedings) and petitioner 
had elected not to amend but to stand on his peti¬ 
tion as filed. In other words, the facts set forth 
in the petition must be assumed to be true, and 
the petition only may be looked to for a determina¬ 
tion of the facts. 


I 


I 
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II 

ASSIGNMENT OF ERRORS 

The errors assigned and relied upon by appel¬ 
lants are as follows: 

1. The court erred in overruling the demurrer 
to the answer of the respondents. 

2. The court erred in granting the motion of 
respondents to dismiss the petition of relator. 

3. The Court erred in discharging the rule to 
show cause and dismissing the petition of relator. 

4. The court erred in rendering judgment 
against relator on motion of relator to dismiss 
petition. 

5. The court erred in ruling that relator was not 
entitled to the writ of mandamus as prayed for in 
relator’s petition. 

6. The court erred in refusing to issue the writ 
of mandamus as prayed for in relator’s petition. 

7. The court erred in ruling that relator was 
not entitled to placement or assignment in Class 
2, Group C, as defined and provided in the Act of 
Congress approved June 4, 1924, of teachers of 
the public schools of the District of Columbia. 

8. The court erred in refusing to rule that re¬ 
lator was entitled to placement or assignment in 
Group 2, Class C, of said teachers as defined and 
provided by said Act of Congress. 

9. The court erred in ruling that the petition of 
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relator did not state facts entitling him to the writ 
of mandamus as prayed for in said petition.: 


ARGUMENT 

1. RELATOR, BEING A JUNIOR HIGH 
SCHOOL TEACHER, POSSESSING ELIGI¬ 
BILITY REQUIREMENTS OF TEACHERS IN 
SENIOR HIGH SCHOOLS, MUST BE PLACED 
AND ASSIGNED IN CLASS 2, GROUP C, OF 
TEACHERS IN JUNIOR HIGH SCHOOLS. 

A. THE FACTS AS REGARDS THE 
PARTIES. 


I 

All of the respondents except Ballou constitute 
the duly appointed Board of Education of the Dis¬ 
trict of Columbia. The respondent Ballou is 
Superintendent for all the public schools of the 
District of Columbia and was duly appointed by 
tile Board of Education. (Rec. pp. 2, 3.) 

In June, 1905, relator graduated from Wash; 
ington Normal School No. 2 of the District of 
Columbia. In October, 1905, relator was duly ap¬ 
pointed a teacher in the elementary public schools 
of the District. In February, 1924, relator, being 
in all respects qualified, was duly appoint^ a 
teacher in the Junior High Schools and is stiU a 
teacher in said schools. On August 15, 1924j re¬ 
lator graduated from Howard University of the 
District and holds the degree of A. B. from ^id 
institution. (Rec. pp. 4, 5.) 





6 

B. THE APPLICATION OF THE LAW TO 
THE FACTS. 

Under the Act of Congress approved June 20, 
1906 (34 Stat. 316), known and hereinafter re¬ 
ferred to as the Organic Law, the control of the 
public schools is vested in the Board of Education. 
Prior to June 4, 1924, the appointment, salaries, 
assignment to salary classes, and promotion of 
teachers was governed by said Organic Law. 

Under the Organic Law, supra, the Board of Ed¬ 
ucation was required to classify and assign teach¬ 
ers to six classes, namely 1 to 6, inclusive. The 
lowest class was Class 1 and included kindergarten 
teachers and the highest class was Class 6 and in¬ 
cluded teachers of the normal, high and manual 
training schools. In Class 6 there was a provision 
for promotion of teachers for superior work from 
Group A to Group B in said Class 6, which promo¬ 
tion could only be made after oral and written ex¬ 
aminations. (Sec. 6 of Organic Law, supra.) 

Under the Organic Law, supra, the eligibility 
requirements of teachers in the Senior High 
Schools are as follows: 

“No person without a degree from an 
accredited college, or a graduation certificate 
from an accredited normal school, such 
normal-school graduate to have had at least 
five years of experience as a teacher in a high 
school, shall hereafter be appointed to teach 
any academic or scientific subjects in the 
normal, high, and manual training schools.” 
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By the Act of Congress approved June 4, 1924 
(43 Stat. 367-375), hereinafter referred to as the 
Teachers’ Salary Act, the salaries, classification, 
assignment to salary groups and promotion of 
teachers in the public schools were modified from 
that existing prior thereto under the Organic Law 
supra, but the provision of the Organic Law, 
respecting the particular eligibility requirements 
of teachers in the senior high schools remain 
unchanged. ‘ 

By the Teachers’ Salary Act of 1924, supra, 
teachers and librarians were required to be classi¬ 
fied into four classes, namely, class 1 for teachers 
in the kindergarten and elementary schools, cjass 
2 for teachers in the Junior High Schools, class 3 
for teachers in the Senior High and Norinal 
Schools, and class 4 for school librarians. The 
Teachers’ Salary Act, supra, gave the salaries:ap¬ 
purtenant to each class. (Sec. 1 of Act.) 

In each class, except class 2, the Teachers’ Sal¬ 
ary Act provided a sub-classification knownj as 
Group A and Group B. Group B in each such class 
is a higher salary group than Group A in each such 
class (Sec. 1), and teachers may be “PKO- 
MOTED” to such Group B in each class on the 
basis of such evidence of superior teaching and! in¬ 
creased professional attainments as may be pre¬ 
scribed by the Board (Sec. 9), e. g., an examina¬ 
tion. j 

Class 2 was subdivided into 4 groups, nam^y, 
A, B, C, and D, Groups A and B being for teach- 
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ers in the Junior High Schools possessing the eligi¬ 
bility requirements of teachers in the elementary 
schools and who in addition had met the higher 
eligibility requirements established by the Board 
of Education for teachers in the Junior High 
Schools, and Groups C and D being for teachers in 
the Junior High Schools possessing the eligibility 
requirements of teachers in the Senior High and 
Normal Schools. Groups B and D in this Class 2 
are the higher salary groups in Class 2 to which 
teachers may be PROMOTED on the basis of such 
evidence of superior teaching and increased pro¬ 
fessional attainments as may be prescribed by the 
Board (Sec. 9), e. g., an examination. 

For the purpose of placing this matter graphi¬ 
cally before the court, the following abbreviated 
schedule of the different classes and groups within 
the classes, as taken from Sec. 1 of the Teachers* 
Salary Act, swpra, is set forth below: 

CLASS 1 

Elementary School Teachers 
Group A 
Group B 

CLASS 2 

Junior High School Teachers 

WITHOUT eligibility re¬ 
quirements of high school 
teachers. 


Group A 
Group B 
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Group C IWITH eligibility reqjiire- 

l ments of high school 
Group D teachers. 

I 

CLASS 3 I 

i 

Senior High School Teachers | 

Group A 

Group B ! 

I 

Referring first to Sec. 6 of the Teachers’ Salary 
Act of 1924, supra, such act therein provides as 
follows: 

“That teachers * * * in the seiMce 

* * * on July 1, 1924, shall be placed in 

the salary classes and positions of the fore¬ 
going schedule as follows; ♦ ♦ * | 

“(d) From teachers in junior high schools, 
possessing the eligibility requirements of 
teachers of elementary schools, * * * to Class 
2, Group A, of the foregoing schedule. I 

“(e) From teachers in the junior high 
schools possessing the eligibility requirements 
of teachers of the senior high schools, ♦' * * 
to Class 2, Group C, of the foregoing 
schedule.” 

I 

Sec. 6 is therefore the authority and direction 
for the placement or the assignment of teachers in 
the service on July 1,1924. 

1 

Referring next to Sec. 3 of the Teachers’ Salary 
Act, supra, it is provided therein that the “Board 
of Education, on recommendation of the Supe^n- 
tendent of Schools, is authorized, empowered and 
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directed to assign, at the time of appointment, 
teachers * ♦ * hereafter appointed to the 

salary classes and positions in the foregoing 
salary schedule. * * *” 

Sec. 3 is therefore the general authority and 
direction for the assignment of teachers appointed 
after the Teachers’ Salary Act, supra, became 
effective. 

Referring next to Sec. 2 of the Teachers’ Salary 
Act of 1924, supra, under the heading of “Classi¬ 
fication and Assignment of Employees,” it is pro¬ 
vided therein that “the Board of Education is 
hereby authorized, empowered and directed, on 
recommendation of the Superintendent of Schools, 
to classify and assign all teachers, school officers 
and other employees to the salary classes and posi¬ 
tions in the foregoing salary schedule”; and it is 
alleged in the petition, and admitted in the answer, 
that the Board of Education in making such classi¬ 
fication and assignment, and the Superintendent 
of Schools in making such recommendations, are 
governed by the provisions of the Teachers’ Salary 
Act of 1924, supra, (Rec. pp. 3, 7). 

Sec. 2 is therefore the general authority and 
direction for the classification and assignment of 
all teachers for all time as their status with refer¬ 
ence to assignment and classification may from 
time to time change. 

There is thus set up in Secs. 6, 3 and 2, respec¬ 
tively, the autliority and direction for the place¬ 
ment, assignment and classification of teachers in 


the service on July 1, 1924 (at which time the 
Teachers’ Salary Act became effective); also the 
authority and direction for the placement, assign¬ 
ment and classification at the time of appoint¬ 
ment of teachers thereafter appointed; and I also 
the general authority and direction for the place¬ 
ment, assignment and classification of all teachers 
from time to time because of change of status; 
that is to say, a complete authority and direction 
to meet the various contingencies with respect to 
placement, assignment and classification of teach¬ 
ers as the same arose at the time of the effective 
date of the Teachers’ Salary Act of 1924, and as 
the same would thereafter arise subsequenj; to 
such effective date. i 

Such authority and direction being given by| the 
Teachers’ Salary Act, supra, for the placement, 
assignment and classification of teachers as i set 
forth in the schedule, reference must be had to 
such schedule, which provides, so far as is mate¬ 
rial to this case, as follows: 


“That on and after July 1,1924, the salaties 
of teachers • * * shall be as follow^: 


“CLASS 2.—-TEACHERS IN JUNIOR 
HIGH SCHOOLS. 


“A teacher in the Junior High School \frho 
possesses the eligibility requirements of teach¬ 
ers in the Senior High and Normal Schools 
shall be paid in accordance with the follow¬ 
ing schedules: 
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“Group C.—basic salary of $1,800 per 
year, with an annual increase in salary of 
$100 for ten years, or until a maximum salary 
of $2,800 per year is reached.” 

Therefore, if relator is a teacher in the Junior 
High Schools and possesses the eligibility require¬ 
ments of teachers in the Senior High and Normal 
Schools, he must be placed in Group C of Class 2. 

The petition alleges, and the answer admits, 
that relator being in all respects qualified as re¬ 
quired by law, and the rules and regulations of 
^e Board of Education, was duly appointed in 
February, 1924, a teacher in the Junior High 
Schools and has continued as a teacher in the said 
Junior High Schools from that time hencefor¬ 
ward. (Rec. pp. 4, 5.) He is therefore a teacher 
in the Junior High Schools. 

As regards the question of whether relator pos¬ 
sesses the eligibility requirements of teachers in 
the Senior High and Normal Schools, the petition 
alleges, and the answer admits, that on August 15, 
1924, relator graduated from Howard University 
and holds the degree of A. B. from that institu¬ 
tion. (Rec. pp. 4, 7.) The petition further al¬ 
leges, and the answer admits, and the Organic Law 
provides, that eligibility requirements of teachers 
in the Senior High and Normal Schools, so far as 
material to this case, are a degree from an ac¬ 
credited college. (Rec. pp. 4, 7, Sec. 6, Organic 
Law, supra.) The petition alleges, and the an¬ 
swer admits, that Howard University is an accred¬ 
ited college. (Rec. pp. 4, 7.) 
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Relator therefore possesses the eligibility re¬ 
quirements of teachers in the Senior High ahd 
Normal Schools, and is a Junior High School 
teacher. I 

Ergo, relator clearly is entitled to placement or 
assignment in Group C of Class 2. 

But by a process of reasoning based on exclu¬ 
sion, relator could not be properly placed in any 
other class, for the following reasons: He must 
be placed somewhere in Class 2, as that is the sble 
class for Junior High School Teachers. He coidd 
not be placed in Groups B and D for the reason 
that he has not demonstrated, by examination as 
provided by the Board of Education, superior 
teaching ability and increased professional attain¬ 
ments under the provisions of Sec. 9 of the Teas¬ 
ers’ Salary Act. He could not properly be placed 
in Group A because he has something more than 
the “eligibility requirements of teachers in the 
elementary schools” which simply requires grad¬ 
uation from an accredited Normal School 
(Organic Law), and he has done more than “meet 
the higher eligibility requirements established by 
the Board of Education for teachers in Junior 
High Schools,” because he had to meet these re¬ 
quirements in order to be appointed a junior high 
school teacher, and since such appointment he has 
acquired, in addition, the higher eligibility Re¬ 
quirements of teachers in the Senior High alnd 
Normal Schools. There is therefore no applicable 

I 

I 

j 

j 

I 

i 

j 

i 

! 
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group save Group C in which relator may be placed 
or assigned under the Teachers’ Salary Act, supra. 

In this connection, the purpose of the statute 
providing for placement of Junior High School 
teachers in Group C is quite apparent, namely, to 
encourage teachers to acquire a degree by reward¬ 
ing them with a preferred placement upon the 
acquisition of such degree, and also to recognize, 
by preferred placement, teachers without a 
degree, who have had at least five years teaching 
experience in a high school. 

C. UNTENABLE CHARACTER OF RE¬ 
SPONDENTS’ POSITION 

The respondents’ position is that it is necessary 
for relator to pass an examination for “promotion 
from Group A to Group C” and become first on 
an eligible list before he is entitled to assign¬ 
ment or placement in Group C of Class 2, presum¬ 
ably on the untenable theory and unauthorized as¬ 
sumption that Class C is similar to Group B in 
Classes 1, 3 and 4 and Groups B and D in Class 2, 
which are the higher salary groups in the same 
class to which a teacher may be PROMOTED on 
the basis of such evidence of superior teaching and 
of increased professional attainments as the Board 
of Education may prescribe. Such promotion, 
after examination, as distinguished from place¬ 
ment or assignment, is provided for in Sec. 9 of 
the Teachers’ Salary Act supra, under the head of 
^TVIethod of PROMOTION of Employees,” and 
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I 

therein it is provided that “every teacher * * * 
shall be assigned to Group A of the class to which 
eligible or to Group C of Class 2 and shall be PRO¬ 
MOTED to Group D of Class 2 or Group B of any 
class on the basis of such evidence of supeijior 
teaching and of increased professional attain¬ 
ments as the Board of Education may prescribe.” 
This section is the only provision in this Act I by 
which an examination is authorized, and instead 
of being an authorization for an examination as a 
pre-requisite to assignment in Group C of Clags 2 
is a direction to the contrary. 

D. CONCLUSION 

I 

We submit that the right of relator to place¬ 
ment or assignment in Class 2, Group C, is clear 
and unmistakable under the law, and that the act 
of respondents in making such placement ; or 
assignment involves no discretion, but is pur^y 
ministerial and in fulfillment of the positive man¬ 
date of the law. 

I 

As regards the availability of the remedy in¬ 
voked and power of the court to compel such place¬ 
ment or assignment by the writ of mandamus in 
such a case, we submit that both are so clearly 
established that no extended citation of authorities 
is necessary or desired by this court; and we there¬ 
fore simply refer to a case involving practically 
the same question as regards the remedy and the 
power of the court, namely the case of United 
States ex rel Denney vs. Callahan, et al., 54 App. 
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D. C., 61, in which the appointment of a teacher in 
the public high schools was compelled by the writ 
of mandamus. 

We therefore submit, in conclusion, that the 
court below was in error in dismissing the petition 
of relator and in ruling that relator was not en¬ 
titled, as a pure ministerial act of respondents, to 
placement or assignment in Group C of Class 2 
of teachers of the public schools of the District of 
Columbia. 

Respectfully submitted, 

James S. Easby-Smith, 

David A. Pine, 

Francis W. Hill, Jr., 
Attorneys for Appellant. 
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No. 4884 


UNITED STATES OF AMERICA ON THE RELA¬ 
TION OF RICHARD A. GILLEM, 
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Appellant, \ 


vs. 


CHARLES F. CARUSI, J. HAYDEN JOHNSONj 
MARIE W. HODGKINS, ET AL., 

Appellees. 


BRIEF ON BEHALF OF THE APPELLEES 


Statement of the Case 

This an action of mandamus brought on behalf of 
the appellant, a teacher in the junior high schools withi 
the eligibility requirements of an elementary teacher,| 
to be appointed to the salary class of teachers in such 
schools possessing the eligibility requirements of sen¬ 
ior high school teachers. There are a number of teach¬ 
ers in the same position who have filed similar suits 
and await the judgment of the court in this case.! 

1 
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They, of whom the appellant is one, contend that they 
are entitled to promotion to the higher class without 
being required to pass an examination therefor. 

Appellant alleges in his petition that the appellee 
was appointed a teacher in the elementary schools and 
that he is a teacher in a junior high school (R. 4), but 
he does not allege that he has the eligibility require¬ 
ments of a senior high school teacher, or that he has 
passed the examination required by the law and by the 
regulations or that he stands upon the eligibility lists. 
He avers that he is a graduate of a normal school 
which is an accredited school, and has a diploma from 
Howard University which is an accredited college (R. 
4). He contends, by reason of these facts, that he is 
entitled to promotion from Group A to Group C, Class 
2, without taking the examination. He does not make 
out a case which entitles him to promotion under the 
law, and which makes it merely a ministerial duty on 
the part of the Board of Education to grant that pro¬ 
motion. 

The answer discloses that the appellant was a 
teacher in the junior high schools with, the eligibility 
requirements of an elementary teacher (R. 7), and, un¬ 
der the rule of the Board, could not be appointed to a 
position in those schools possessing the qualifications 
of a senior high school teacher without first taking an 
examination and being placed on the eligible list, ac¬ 
cording to the usual practice. The appellant insists, 
brief, page 3, that the case must be tried on the peti¬ 
tion itself and the motion to dismiss treated as a gen¬ 
eral demurrer. On page 12 of the brief, he seems to 
rely upon the admissions in the answer. Whether the 
answer be considered in the case or not, the result is 
the same, for the appellant has not set out the facts, 
as shown above, which entitle him to a writ of manda¬ 
mus compelling the promotion asked for. 
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Argument 

Under the Act of June 30, 1906 (34 Stat. 316), pa|d; 
of which is quoted in the appellant’s brief, page 6, an 
examination is clearly required. The pertinent part 
of Sec. 6 is— 

A. 

“No teacher, head of department, principal, Or 
supervising principal shall be appointed to aiiy 
position in the graded schools, high schools, man¬ 
ual training schools, or normal schools, and ho 
director, assistant director, or teacher of special 
studies shall be appointed until he shall have 
passed an examination prescribed by the board of 
examiners.” 

I 

B. 

i 

“No person without a degree from an accred¬ 
ited college, or a graduation certificate from an ac¬ 
credited normal school, such normal school gra<^- 
uate to have had at least five years of experience 
as a teacher in a high school, shall hereafter be 
appointed to teach any academic or scientific sub¬ 
jects in the normal, high, and manual training 
schools.” 


“This provision for examination shall not apply 
to teachers coming from the normal schools, or to 
teachers being advanced from the diiferent classes 
in the grade schools.” 

It is clear from these provisions of the law that all 
teachers must take the examination, according to para¬ 
graph A, above, with the exception of teachers going 
from the normal schools to the grade schools and 
teachers being advanced in the different classes iii 
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grade schools. Appellant did not take the examina¬ 
tion prescribed, and, therefore, did not qualify in this 
respect. 

Under paragraph B, above, a teacher in the high 
schools must have an additional qualification, i. e., 
either a college degree, or a graduate certificate from 
a normal school with five years of experience. Appel¬ 
lant claims the college degree, and, therefore, eligi¬ 
bility. He could not claim high school experience be¬ 
cause junior high schools did not exist at that time, 
but were only established in 1919 as experimental, and 
not recognized by law until the passage of the Act of 
June 4, 1924 (43 Stat. 367, 375). This Act clearly 
recognizes the two classes of teachers assigned to the 
junior high schools, i. e., those with the eligibility re¬ 
quirements of elementary teachers and those with the 
eligibility requirements of senior high and normal 
school teachers. Different group salaries are pro¬ 
vided for these in Class 2. Groups A and B are for 
the elementary teachers, and Groups C and D for the 
high and normal teachers. This distinction is also 
recognized in Section 6, paragraphs (d) and (e). 

There is a further distinction between elementarv 
teachers themselves. Those who possess the eligibility 
requirement for teachers in the elementary schools and 
those who “in addition” have “met the higher eligi¬ 
bility requirements established by the Board of Edu¬ 
cation for teachers in the junior high schools.” This 
means that an elementary teacher must take a special 
examination before she is entitled to teach advanced 
elementary subjects in the junior high schools. It does 
not mean that a teacher with a knowledge only of ele¬ 
mentary subjects is entitled to teach high school sub¬ 
jects even in the junior high schools. In the junior 
high schools there are two classes of teachers, ele¬ 
mentary teachers, teaching a more advanced type of 
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elementary subjects; and high school teachers, teach¬ 
ing a less advanced type of high school subjects. This 
arises from the status of a junior high school as a 
school between the elementary schools and the high 
schools, whence the name “junior high school.” It is 
most reasonable to suppose that a teacher in the Ele¬ 
mentary schools should be required to pass an exam¬ 
ination before being entitled to teach in the juiiior 
high schools. It is more reasonable to require ele¬ 
mentary teachers to show a knowledge of high school 
subjects before being permitted to teach those subjects 
even in a junior high school. Both of these distinc¬ 
tions are recognized in the language of the Act. See 
Class 2 and Sec. 6, (d) (e). It would be unreasonable 
to assume that an elementary teacher is capable, a? of 
course, of teaching high school subjects. The positjion 
of the appellant is that this is true if the teacher pos¬ 
sess a college diploma. The law, however, indicates 
the contrary, and provides that the teacher must dis¬ 
close a knowledge of high school subjects. 

The Decisions i 

There are at least two cases in this jurisdiction that 
are interesting in the discussion of the instant casei 

U. S. el rel. Nalle v. Hoover, 31 App. 311, was a 
mandamus brought by a teacher to compel her restora¬ 
tion to a position from which she had been removed 
by the School Board for lack of the necessary quali¬ 
fications. The writ was refused. The Court sMd, 
page 320, that it would construe the Act in a broad 
light and not interfere with the board in its control 
of the schools unless there were a total lack of au¬ 
thority to act. 

District of Columbia v. Marsh, 47 App. 59, was a suit 
brought by a teacher in a high school to recover the 
salary of the position in which she taught, although 
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she had been appointed to an eighth grade salary. She 
had taken the examination prescribed for high school 
teachers and was on the eligible list. In discussing 
the qualifications for eighth grade and high school 
positions, the Court said, p. 62: 

“Section 6 of the same Act requires the Board 
of Education to ‘arrange all teachers in the classes 
and groups in the above schedule.’ It also pro¬ 
vides that ‘no teacher . . . shall be appointed 
to any position in the graded schools, high schools, 
manual training schools, or normal schools . . . 
until he shall have passed an examination pre¬ 
scribed by the board of examiners.’ 

“In the classification of teachers. Congress 
seems to have placed strict limitations upon the 
board. Teachers can only be assigned to the 
classes here under consideration when they have 
passed the examination prescribed for a partic¬ 
ular class. Plaintiff had not taken the examina¬ 
tion required for admission to ‘class 5,’ eighth 
grade, but had taken the examination for ‘Group 
A, Class 6.’ We think it clear, therefore, that, 
when she was required to perform high school 
work for which she had qualified and for which 
she stood on the eligible list, it amounted to an 
assignment to ‘Group A, Class 6,’ and she immedi¬ 
ately became classified as such.” 

This quotation shows the application of the law to 
the instant case. The statute sets out two require¬ 
ments for high school teachers: 1. An examination 
prescribed by the Board of Examiners, successfully 
passed. 2. A diploma from an accredited college or a 
certificate from an accredited normal school and five 
years’ experience teaching in a high school. The ap¬ 
pellant possessed one qualification, but not both. His 
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petition did not state a case within the statute and 
was, therefore, properly dismissed. 

I 

Eespectfully submitted, 

William W. Bride, 
Corporation Counsel, D. C.^ 

F. H. Stephens, 

Assistant Corporation Counsel, D. C., 
Attorneys for Appellees, 
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